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1898.] NOTES OF CASES. 545 

TRUSTS-PRECATORY WORDS.-The modem tendency toward the abandon- 
ment of the rule that in the interpretation of wills, words of hope, recommenda- 

tion, etc., prima facie create a trust, is illustrated in the case of Keevan v. Walker 

(Mass.), 51 N. E. 448. The testator gave his entire estate to his wife, "to the 
end that she may be able to maintain a home for herself, and one where she can 
receive our dear children as we have been accustomed to do during our joint 
lives. I am confident that she will manage with good discretion and fidelity what 
is committed to her, and that when she shall no longer need the property, it will 
be equally divided among our dear children or their representatives." This was 
held not to create a trust in favor of the children. 

The leading modern English case in which the former arbitrary rule was aban- 

doned, is In re Adams and the Kensington Vestry, 27 Ch. D. 394. See Bispham's 
Equity, 71 et seq. 

In Harrison v. Harrison, 2 Gratt. 1, the language of the will was: "In the 
utmost confidence in my wife, I leave to her all my worldly goods, to sell or to 

keep for distribution amongst our dear children, as she may think proper. Mv 
whole estate, real and personal, are left in fee-simple to her; only requesting her 
to make an equal distribution amongst our heirs." This was held to constitute a 
trust, carrying a life-estate only to the widow, with remainder in trust for the 
children of the marriage. Brooke, J., dissented, holding that no trust was 
created. 

In Rhett v. Mason, 18 Gratt. 541, where the gift was to the wife for life, " for 
her maintenance and support and for the maintenance and support of our chil- 

dren," it was held that no trust was created for the children, but that the lan- 

guage, "for the maintenance and support of our children," was a mere expression 
of the motive of the gift. Moncure, P., in delivering the opinion, quotes, with 

apparent approval, the dissenting opinion of Brooke, J., in Harrison v. Harrison. 
The decision in Rhett v. Mason (supra), has been followed by a long line of Vir- 

ginia cases, among the last of which is Fackler v. Berry, 93 Va. 565 (2 Va. Law 

Reg. 531 and note). 
In Reid v. Blackstone, 14 Gratt. 231, the testator gave all of his property, in- 

cluding his slaves, to his nephew, John Reid. By a brief codicil he added: "I 
wish you to take the negroes to Penn'a, where they will be free." In the opinion, 
as reported, the court declined to decide whether this language created a trust in 
favor of the slaves or not. No further report of the case appears in the official 
series, but in 2 Virginia Law Register, 231, is published a letter from the late 
lamented John Randolph Tucker, who was counsel for the administrator, in 
which the subsequent history of the case is narrated. When the case came again 
before the lower court, that court held that a trust was created in favor of the 
slaves. Mr. Tucker, as counsel for the administrator, applied for an appeal from 
the decision, but the Court of Appeals, after full argument, unanimously con- 
curred in denying the apperl. "So that," says Mr. Tucker, "the unanimous 
court held that the will clearly created a trust for emancipation." 

PARTNERSHIP-PLEADING.-That a co-partnership is not a legal person, and 
that in an action on a joint liability, the question whether the defendants are part- 
ners or not is generally immaterial, is well illustrated by the case of Miarzx v. Cul- 

pepper (Fla.), 24 South. 59. The defendants were sued as partners for goods sold 
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and delivered. Each of them filed a separate plea denying the partnership. To 
these pleas plaintiffs demurred. The court in sustaining the demurrer, said in 

part: 
"The count of the declaration set out clearly alleges a joint liability against 

defendants for goods, chattels, and effects sold and delivered to them by the plain- 
tiffs before the 26th day of April, 1893. Partners, in the absence of a statute to 
the contrary, are jointly liable. Pollak v. Hutchinson, 21 Fla. 128; Tuttle v. Cooper, 
10 Pick. 281. Not only-are members of a partnership actually existing jointly 
liable for partnership debts, but when persons contract as partners, or hold them- 
selves out to the public as such, or allow themselves to be so held out, they may 
be jointly liable, though no partnership in fact existed. Webster v. Clark, 34 Fla. 

637; 16 South. 601. 
"In 2 Bates, Partn., sec. 1068, it is stated that 'in suing partners the averments 

are not generally required to be different from those in an action against any other 

joint contractors; it is sufficient to show that the defendants bought the goods, or 
made the note, without averring that they are partners, or the manner of signing, 
or that they had a firm name.' 

"The partnership name is of small or no importance, and in this State suits by 
or against partners must be in the individual names of the firms. City of Jackson- 
ville v. -Etna Steam Fire-Engine Co., 20 Fla. 100; Richardson v. Smith, 21 Fla. 336; 
Hyer v. Vaughn, 18 Fla. 647; Lathrop v. Snell, 6 Fla. 750. 

"Authorities are numerous to the point that, when a joint liability is alleged 
against two or more defendants, it may be sustained by proof of such liability 
without reference to a partnership relation, or by showing such relation without 

alleging it in the declaration. Swinney v. Burnside, 17 Ark. 38; Brown v. Jewett, 
18 N. H. 230; Maynard v. Fellows, 43 N. H. 255; Ward v. Dow, 44 N. H. 45; 
Lessing v. Sulzbacher, 35 Mo. 445; Ensminger v. Marvin, 5 Blackf. 210; MJeacham 
v. Batchelder, 3 Pin. 281; Danaher v. Hitchcock, 34 Mich. 516; Mack v. Spencer, 
4 Wend. 412. 

"In Hyde v. Nerve-Food Co., 160 Mass. 559; 36 N. E. 585, a charge was refused 
to the effect that, if it appeared from the proof that plaintiffs were not partners 
when the suit was commenced, they could not recover, and in approving this rul- 

ing the Supreme Court said: 'It is said that a firm is a legal person, and that a 
dead person cannot sue. But a firm is not a person in the sense supposed. For 
technical purposes of suing or being sued, the law does not know the firm, but 

only the men composing it.' 
"It was held in Transportation Co. v. Tier., 24 N. J. Law, 697, that the descrip- 

tion of plaintiffs as lately partners was surplusage, and no ground of nonsuit if not 
true. See also Millerd v. Thorn, 56 N. Y. 402. A complaint alleged that defen- 
dants were partners, and doing business under a given firm name, and the denial 
'that defendants ever were or are now partners' was held not to raise a material 
issue upon which it was necessary for the trial court to find. Hunter v. Martin, 
57 Cal. 365. 

' Where a partnership existence is essential in order to accomplish the ends of 
a suit, it is not doubted that it must be alleged and proved. The right to obtain 
a priority of payment out of partnership assets would depend, of course, upon a 
partnership relation. Some cases hold that in suits on written obligations the 
necessity of alleging a partnership may arise in order to avoid a variance. In 
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Maynard v. Fellows, supra, it is said: 'Where the form of the note, or the manner 
of signing it, are such as to render it necessary, in order to conform the allegations 
to the proof, to refer to the firm or partnership, it is necessary in some form to de- 
scribe the note as a partnership note. But, where there is nothing in the form of 
the instrument to render this necessary, a partnership note may be declared on in 
the same form as any other joint note; and, unless the rights of other partnership 
creditors should he involved, it is immaterial whether the note is one of a part- 
nership, or merely a joint note.' 

"The present suit is in assumpsit for goods sold and delivered by plaintiffs to 
defendants prior to the 26th day of April, 1893, and the pleas, by not denying, 
admit the fact alleged. Under the allegation of a sale and delivery of goods prior 
to April 26, 1893, defendants would be jointly liable for same, whether a partner- 
ship really existed subsequent to that time or not. All that the pleas do allege is 
that no partnership in fact existed between the defendants on and subsequent to 
the 26th of April, 1893; and this, it seems to us, presents an immaterial issue as 
to plaintiffs' right of recovery on the cause of action set out in the declaration." 

In Courson v. Parker (W. Va.), 20 S. E. 583, it is held that the allegation of a 

partnership between the defendants is, in general, merely for the purpose of identi- 
fication and need not be proven, provided, of course, a joint liability on the defen- 
dants is otherwise established. See further, 17 Am. & Eng. Enc. Law, 912, 918; 
Mechem on Partnership, 223. 

In Virginia, by statute, where plaintiffs or defendants sue or are sued as part- 
ners, and their natmes are set forth in the declaration or bill, it is not necessary to 

prove the partnership, unless the same be denied on affidavit. (Va. Code, sec. 

3280.) Even under this statute, a plea, properly verified, denying a partnership 
between the defendants, would be clearly an insufficient answer to the claim, un- 
less supported by another plea denying defendants' joint liability other than as 

partners. 
The effect of the statute is not to provide that where traversed on affidavit the 

partnership shall be proved, but that unless so traversed, it shall be taken as 

proved. So that it would seem that this statute has not affected the common law 
rule, asserted in the Florida case above cited, that in an action on a contractual 
liability against a firm, there need be no allegation of the partnership, or, if made, 
it need not be proved, if a joint liability can otherwise be established. 

MUNICIPAL CORPORATIONS-ORDINANCE REQUIRING ABUTTER TO REMOVE 
SNOW FROM SIDEWALK.-In State v. Jackman, 41 Atl. 347, the Supreme Court 
of New Hampshire holds that a municipal ordinance requiring abutting lot owners 
to remove snow from the sidewalk adjoining their premises, though expressly au- 
thorized by the city charter, is unconstitutional, as laying an unequal burden on lot 
owners, as taking private property for public use without compensation, and as a 
denial of the equal protection of the laws. The opinion, by Blodgett, J., is a 
strong one, and the case will probably become a leading one on that side of the 

question. 
Says the court: [The abutting lot owner] " having contributed his proportional 

share of the public expense of keeping the highway in a suitable condition for the 

public travel, we are not aware of any constitutional principle upon which more 
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